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Family reunification and adoption in Argentina in accordance with
“The Best Interest of the Child”?
A position paper1
LUCÍA COLER

Children without parental care: a problem that needs to be reviewed.
Are adoption and familial reunification truly options for children without parental care in
Argentina?
This paper aims to present a critical examination of the complexities to resolve the issue of
children separated from their parents. These complexities relate with the decision of the
future of children, whether they will reunite with their biological parents or will be adopted.
In the mean time, children are under institutional care or foster care.
Moreover, although there has been much progress on encouraging other forms of care, such
as foster care, institutionalization still is the main practice in Argentina. In this regard, 70% of
children without parental care are under institutional care whereas only 30% are under
foster care (National survey 2011).
In Addition, this decision can be taken either by the Judiciary or by Governmental agencies
responsible for protecting children’s rights. Also, the lack of agreement within judicial and
governmental system has led to inconsistences on the reasons and the way this issue is
addressed.
From family reunification to adoption: a stopover in child institutionalization. Who’s
responsible for protecting children’s rights?
According to a research of the National Secretariat of Children and Family in partnership
with UNICEF (National survey)2, 14,675 children lack of parental care in Argentina, this is
almost 0.12% of child population in Argentina.
This National survey notes that 10.488 of children without parental care are in foster homes
or orphanages, whereas 4.240 of children are under foster care.3 This shows the significant
amount of children deprived of any kind of parental care, who are living in institutions.
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Within the country, two modalities of alternative care coexist: one is “Institutional care”
(Hogares de niños), where children live in institutions, until they are adopted or reunite with
their families; the other one is “Foster cares” (Familias de abrigo), where the child lives for a
certain period of time with another family until adoption (this family is not allowed to adopt
this child, is a temporary family). However, 30% of children without parental care are under
foster care and 70% are under institutional care4. The distribution of these figures is uneven
among Argentinian provinces, since not every province has regulated foster care as an
alternative care form.
Family separation and reunification
National Law for the Protection of Children’s Rights, states: “Regarding the Best Interest of
the Child, exceptional measures will be taken, separating the child temporarily or
permanently from his/her family. The aim of this measure is to preserve and/or recover the
exercise and enjoyment of his/her rights, which have been violated and to repair its
consequences. This separation should be for the briefest period of time”.
As reported by the National survey, main causes for children to enter in home care
institutions are violence and abuse (44%), followed by abandonment (33%), sexual abuse
(13%) and other causes (11%).5
On the other hand, principal causes for children to exit care institutions are family
reunification (54%), adulthood without autonomous project (20%), adulthood with
autonomous project (8%), adoption (7%), program abandonment (7%) and other causes
(4%)6.
These figures show that familiar reunification is the main reason for children to exit
Institutions. While this number may be interpreted as a respect for the best interest of the
child to grow up in his/her biological family and his/her right to have a family, in some cases
this reunification is decided without considering the child’s opinion and without considering
the familiar situation that puts the child at risk, infringing his/her rights.
Argentinian Psychologist, Alicia H. Ganduglia, affirms that in severely abusive families,
reunification is a “false option or a tramp ‐the bond or the child‐, and the possibility of
offering a bond that allows the children to develop properly in an environment that respect
their rights7 is not taken into account”(2001:142). In this respect, the decision of the familiar
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reunification goes against the “best interest of the child”, to live in a violent and abusive
family environment.
Even in worst‐case scenarios, family reunification is the first and main response to a child
deprived from parental care. It’s frequent to learn that judges and their professional team
won’t study each case properly, and much effort and time is spend to reunite the child with
his/her family. Children could spend from one week up to several years in these institutos or
“children’s homes”, until the adoptability status is declared. Children suffer psychological
and emotional consequences for being institutionalized. In addition, their right to live in a
family environment is infringed. As some studies points out: “Due to its regimented nature,
high child‐to‐caregiver ratios, multiple shifts and frequent changes of caregivers, institutional
rearing almost inevitably deprives children of reciprocal interactions with stable care‐givers.
In this respect, institutional care implies structural neglect. A considerable number of studies
have shown that children growing up in orphanages are at risk in various domains of
functioning, including their physical, socio‐emotional, and cognitive development (Chapter I;
The St. Petersburg‐USA Orphanage Research Team, 2008)8.
Adoptability status
It seems that the specific criteria of when the “state of adoptability” should be declared is
interpreted in different ways by judges. Moreover, according to National Law of Adoption
(Nº 24.779), "Consent shall not be required when the child was in a care facility and parents
have totally unattended them for a year or when the moral or material abandonment result
obvious, clear and continuous, and this situation has been checked by the judicial authority.
Nor will be necessary when the parents have been deprived of parental rights or when they
have specially expressed judicially their express wish to give the child for adoption". The law
seems clear and objective; however, for the judges, It is difficult to determine when the
“moral or material abandonment is obvious, clear and continuous”.
Stereotypes and realities: re‐considering family types and adoption.
This notion of family as a closed group formed by a mother and a father, and the idea that
best environment for a child is this group has caused many complications for children
without parental care.
While considering whether the child would be better with their birth parents or with
adoptive parents, the possibilities to consider new forms of families and new forms of
adoption are missed.
In this regard, psychoanalyst author, Jaques Lacan (1958), has stated the difference between
parental roles and parental beings. In this sense, he explains that parental functions don’t
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need to be fulfilled by birth parents9. I believe this is a good starting point to consider that
“ideal parents” as we think may not always fulfil their responsibilities (to respect children’s
rights, to provide what is necessary for them to develop properly, to offer a safe and loving
environment for them to have quality bonds). On the other hand, parents that don’t fit in
this “picture” of family such as single parents, ensemble families can fulfil parental functions.
In this sense, as author Tabitha Freeman states: “(...) it is the quality of parenting that is of
primary importance and not the gender or sexuality of the caregiver. Once untied from
gender and sexuality, involved parenting is no longer deemed the exclusive property of the
biological mother, with the oedipal triad being potentially overturned by a multiplicity of
parental relationships that transcend the naturalized roles defined by the traditional nuclear
family”. 10
Why is it that this “clean cut” system still remains? Children can be adopted and still be
having a relationship with their birth parents.
When children have divorced parents and their parents have started new families and
children are well treated, aren’t there many fathers, mothers and sibblings?
We may have to think new family forms, where children can have important figures that
fulfil parental roles and enable a safe environment where children can develop, instead of
trying to impose our family model.
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